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PARTIES TO APPEAL
Appellant: Steven K. Walker ("Walker").
Appellee:

Russell Christensen ("Christensen").
STATEMENT OF JURISDICTION

This Court has jurisdiction over this appeal pursuant to U.C.A. § 78A-3-102(4) and
Article VIII, § 1 of the Utah Constitution. This is an appeal from a final judgment of the
Third Judicial District Court of Tooele County, State of Utah dated November 10,2009.
STATEMENT OF ISSUES AND STANDARD OF APPELLATE REVIEW
I.

THE TRIAL COURT ERRED WHEN IT DENIED WALKER'S MOTION
UNDER RULE 60(b) TO SET ASIDE THE TRIAL COURT'S ORDER
GRANTING CHRISTENSEN'S MOTION FOR SUMMARY JUDGMENT
WHEN NO NOTICE TO SUBMIT THAT MOTION HAD BEEN FILED WITH
THE COURT, A HEARING ON THAT MOTION HAD NOT BEEN
SCHEDULED AND COUNSEL FOR THE PARTIES WERE NOT IN
ATTENDANCE AT THE HEARING WHERE THE COURT MADE ITS
RULING.
Standard of Review: In the context of motions brought under U. R. Civ. P. 60(b),

the Appeals Court reviews a district court's findings of fact under a clear error standard of
review and its conclusions of law for correctness according the district court no deference.
Swallow v.Kennard. 183 P.3d 1052, 1057 (Utah App. 2008).
Preservation of Issue For Review: Walker's Motion for Relief from Summary
Judgment Order. Addendum, Ex. B, R 201 - 169.
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Grounds For Review of Any Issues Not Preserved: The Trial Court committed plain
error in denying Walker's Rule 60(b) Motion for Relief from Summary Judgment. The error
should have been obvious to the Trial Court and the error is harmful to Walker. Therefore,
appellate review of this case is appropriate. State ex rel. T.M., 73 P.3d 959, 963 (Utah App.
2003).
IL

THE TRIAL COURT ERRED IN DENYING WALKER'S MOTION UNDER
RULE 60(b) TO SET ASIDE THE ORDER GRANTING CHRISTENSEN
SUMMARY JUDGMENT BECAUSE THERE WERE FACTUAL ISSUES
THAT PRECLUDED SUMMARY JUDGMENT.
Standard of Review: In the context of motions brought under U. R. Civ. P. 60(b), the

Appeals Court reviews a district court's findings of fact under a clear error standard of review
and its conclusions of law for correctness according the district court no deference. Swallow
v. Kennard. 183 P.3d 1052, 1057 (Utah App. 2008).
Preservation of Issue For Review: Walker's Motion for Relief from Summary
Judgment. Addendum, Ex. B., R. 201 - 169.
Grounds For Review of Any Issues Not Preserved: The Trial Court committed plain
error in denying Walker's relief from summary judgment. The error should have been
obvious to the Trial Court and the error is harmful to Walker. Therefore, appellate review of
this case is appropriate. State ex rel. T.M.. 73 P.3d 959, 963 (Utah App. 2003).
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STATEMENT OF THE CASE
Nature of The Case
This case originally arises from a debt collection action brought by Bolinder Company
against Steve Walker. Walker ordered materials from Bolinder for a building project in
Grantsville, Utah. Russell Christensen is a part of an entity with Walker that was originally
created to develop that building project. Walker did not timely pay for the Bolinder materials
and Bolinder sued. Walker in turn sued Christensen to obtain assistance in paying the
Bolinder obligation. Christensen refused. Walker eventually paid the entire Bolinder debt
and that matter is not part of this appeal.
Course of Proceedings
Bolinder filed suit against Walker on September 26,2007. R. 6 - 1. Walkerfiledhis
Third-Party Complaint against Christensen on October 12,2007. R. 14 -11. On December
16, 2009, Christensen filed a Motion for Summary Judgment seeking to dismiss Walker's
Third-Party Complaint. R. 35. Walkerfiledan Opposition on January 9,2009. Addendum,
Ex. A, R. 71 - 43. On August 31,2009, the Trial Court granted Christensen's motion despite
the fact that no Notice to Submit wasfiledwith the Court, the Court did not notice a hearing
on the motion and despite the fact that counsel for the parties did not attend the hearing where
the Court made its ruling. Walker filed a Motion for Relief from Summary Judgment on
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September 14,2009. Addendum, Ex. B, R. 201 -169. The Trial Court denied this motion on
November 10, 2009.
Disposition in The Lower Court
The Court entered a judgment against Walker on Christensen's Rule 60(b) motion on
November 10,2009. This is an appeal from that decision as it pertains to the dispute between
Walker and Christensen.
STATEMENT OF FACTS
1.

On September 26, 2007 original plaintiff Bolinder Company, Inc. filed a

Complaint against Walker. Walker filed a Third-Party Complaint against Christensen on
October 12, 2007. R. 6 - 1, 14 - 11.
2.

On December 16,2008, Christensen filed a Motion for Summary Judgment on

Walker's claims. R. 35.
3-

On January 9,2009, Walker filed an Opposition to Christensen's motion. R. 71

4.

Christensen did not file a Reply Memorandum and did not file a Notice to

-43.

Submit for Decision with the Court. R. 196.
5.

On February 4, 2009, Bolinder filed a Motion for Summary Judgment on its

claims against Walker. R. 73. On July 29, 2009, Bolinder filed a Notice to Submit that
motion for decision. R. 88. On August 7,2009, the Trial Court scheduled Bolinder's motion
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for hearing. Addendum, Ex. C, R. 93 - 92. This notice of hearing makes no reference to
Christensen's Motion for Summary Judgment. Id.
6.

On August 31, 2009, at the hearing on Bolinder's Motion for Summary

Judgment, the Trial Court also granted Christensen's Motion for Summary Judgment. The
Court did this even though the motion had not been noticed for a hearing and neither counsel
for Walker nor Christensen were present at the hearing. Instead, the motion was argued by
counsel for Bolinder. R. 196.
7.

Counsel for Walker requested both formally and informally that the hearing on

Bolinder's motion be rescheduled to accommodate a family commitment. The Court refused.
Counsel for Christensen did not ask for a rescheduling of the hearing. R. 199 -197, 129.
8.

On September 14, 2009, Walker filed a Motion for Relief from the Summary

Judgment Order under U. R. Civ. P. 60(b). Addendum, Ex. B, R. 201 - 169.
9.

Brief.wpd

The Court denied this motion on November 10, 2009. R. 264 - 257.
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SUMMARY OF ARGUMENT
I.

THE TRIAL COURT ERRED WHEN IT DENIED WALKER'S MOTION
UNDER RULE 60(b) FOR RELIEF FROM THE ORDER GRANTING
CHRISTENSEN'S MOTION FOR SUMMARY JUDGMENT WHEN NO
NOTICE TO SUBMIT THAT MOTION HAD BEEN FILED WITH THE
COURT, A HEARING ON THAT MOTION HAD NOT BEEN SCHEDULED
AND COUNSEL FOR BOTH PARTIES WERE NOT IN ATTENDANCE AT
THE HEARING WHERE THE COURT MADE ITS RULING.
Utah Rule of Civil Procedure 7(d) clearly states that if no party files a request to submit

a motion for decision "the motion will not be submitted for decision." (emphasis added).
Because Christensen did not file a Notice to Submit his motion for summary judgment for
decision, the motion was not properly before the Court at the August 31,2009 hearing.
In addition, because the Trial Court did not provide notice of this hearing and knew
that counsel for neither party was present to argue the motion, the Court's decision to
adjudicate the motion anyway and to have counsel for Bolinder, who represents Christensen
against Walker in other matters, argue the motion and prepare the Court's Order was clear
error and was unfairly prejudicial to Walker.
II.

THE TRIAL COURT ERRED IN DENYING WALKER'S MOTION FOR
RELIEF FROM CHRISTENSEN'S SUMMARY JUDGMENT MOTION
BECAUSE THERE WERE FACTUAL ISSUES PRECLUDING JUDGMENT
ON THE MERITS.
Even if the Trial Court did not abuse its discretion in hearing Christensen's Motion for

Summary Judgment, it committed clear error in failing to recognize the existence of obvious
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I,M hi.il disputes in the motion itself and therefore erroneously denied Walker M r Jotu \ I
Rclici Irani Judgment.
'
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ARCJllMLN'l
| ERRED WHEN IT DENIED WALKER'S MOTION
UNDER RULE 60(b) FOR RELIEF FROM THE ORDER GRANTING
CHRISTENSEN'S MOTION FOR SUMMARY JUDGMENT WHEN NO
NOTICE TO SUBMIT THAT MOTION HAD BEEN FILED WITH THE
COURT, A HEARING ON THAT MOTION HAD NOT BEEN SCHEDULED
AND COUNSEL FOR BOTH PARTIES WERE NOT IN ATTENDANCE AT
THE HEARING WHERE THE COURT MADE ITS RULING.
|liE TR1AL c o u l i

This appeal is U,T\ sjmpL.

llu* Trial Court granted Christensen ""s N lotion lor

Summary Judgment on August ^ i „ ?or°

TT

decision by Christensen. The motion \s
onflu'loun \ HK kn <", \i!i ,i,"

~wcver, this motion Had n< »l hern Milimiili'd lor

<

' \. nr b\ the Court and was not

" v. Neither counsel for Walker nor for Christensen

w ere present at the August 31 hearing. Accordingly; the Trial Court abused its discretion in
granting the motion.
It is well-settled undc. • .
mot,on IOI JL\

* files a request to submit a

v ill not be submitted for decisior

nphasis added). See

I
T

-I: M8 -Utah 'OOS). .See .also Taylor-West
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„-n for Reconsideration was not

ripe for decision due to the failure to file a Notice to Submit). Accordingly, the start point for
this Court's analysis is that the Trial Court should not have entertained Christensen's
Summary Judgment Motion because it was not properly before it.
There is authority in Utah giving the Trial Court discretion to review Christensen's
motion notwithstanding non-compliance with Rule 7(d). See, e.g., Scott v. Majors. 980 P.2d
214 (Utah App. 1999). However, the Trial Court abused this discretion in two ways and
therefore this case is inapplicable to Walker's situation. First, the Trial Court did not provide
notice of the hearing on Christensen's Motion for Summary Judgment. Indeed, the motion
was never scheduled. Accordingly, Walker did not receive notice that Christensen's motion
would be heard on August 31, 2009.
It is well-settled that parties are entitled to notice of a hearing on dispositive matters.
See, e.g., Bekins Bar V Ranch v. Utah Farm Production Credit Ass'n.. 587 P.2d 151, 152
(Utah 1978). The reasons for this are simple. The Utah Supreme Court has long recognized
that summary judgment is a "harsh measure" and therefore trial courts are required to consider
the opposing party's factual assertions on a motion for summary judgment in a light most
advantageous to him "with all doubts resolved in favor of permitting him to go to trial."
W.W. and W.B. Gardner, Inc. v. Mann, 680 P.2d 23, 24 (Utah 1984) (emphasis added).
Second, the Court decided the motion when counsel for neither party was present to
argue the merits of the motion. R. 129. Instead, the Court took argument from Bolinder's
Brief, wpd
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counsel who represents Christensen *
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-alters agains* Walker
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^hristensen's motion
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.*

<• • -

Astonish u^ily
r

• •

^ • <)<'is concerns about the fairness

* il Court. Ab iiie Supreme Court of Colorado has noted, these

concerns are best resolved by granting the appropriate post-trial motions:
~~ '• * judges should correct irregu.a. i. ^ ii: UK
other errors that may affect the 5
* *u
sfu-^k] granl post-trial relief tf •

a m p on
.>.hm> and
>,

koui x. i ^ i n u ^v,.„^ Jefferson Counts, 948 l\2d 4, ^ {Lok

1^97); fiish's Sheet Metal

i jjjiipam Y JLuras, 359 P.2d 21,22 (Utah 1961) (Inadequate notice of dispositive action taken
by that court raises due process issues). This should liau' hern UK -», ..mpr fakn,, In llic I rial
Court in this case,
liideed.„ in iI: > <i* i"11i111 of Walker's Rule 6.0(b) motion, the Trial Court makes no reference
whatsoever to the issues surrounding the Christensen's Motion for Summary .\ „ J L. h. • u despite
the fact that it was raised in Walker's motion. K ,it

'i1 MIIIV.H

: •/•:•

reversal given Hit inifxHIan, v \\\ tin tvMirs presented and the significance of summary
j^w^.,1

* »

i ui resolving cases.

Under these circumstances, it is clear that Trial Court, abused its discretion n I'l.inhu,!,
Christensen'sMotion for Summar> Judgment <md I'M leinin)-' W';ilk */««""- Motion for Relief
from Judgment.
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H.

THE TRIAL COURT ERRED IN DENYING WALKER'S MOTION FOR
RELIEF FROM CHRISTENSEN'S SUMMARY JUDGMENT MOTION
BECAUSE THERE WERE FACTUAL ISSUES PRECLUDING JUDGMENT
ON THE MERITS.
Even if the Trial Court acted within its discretion to entertain Christensen's motion at

the August 31 hearing, it was manifestly mistaken in not recognizing the existence of factual
disputes that precluded summary judgment. Indeed, the Trial Court did not even mention the
Christensens' summary judgment in its denial of Walker's Rule 60(b) motion. Therefore, its
refusal to grant that motion was erroneous.
It is, of course, well-settled that dismissal under U. R. Civ. P. 56 is only appropriate
when no genuine issue of material fact exists and the moving party is entitled to judgment as
a matter of law. Kouris v. Utah Highway Patrol 70 P.3d 72,74 - 75 (Utah 2003V Summary
judgment is appropriate "when reasonable minds could not differ on the facts to be
determined from the evidence." Olympus Hills Center, Ltd. v. Smith's Food & Drug Center.
889 P.2d 445, 450 (Utah App. 1994). The Trial Court must assess the facts presented in a
summary judgment motion "in a light most favorable to the party opposing the motion." Id.
The summary judgment pleadings in this case reflect several factual disputes which the
Trial Court simply passed over. For example, the key question in the case is whether
Christensen, in making an agreement with Walker to form an entity called Fineline to
construct apartments on a property in Grantsville, agreed to take on liabilities incurred through

Brief, wpd
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W.'ilkri l(ii ilmii project

See Walker's Opposition Memorandum at pp. 7 and 8. R. 6*

? -

This presents a clear factual dispute.
In granting Christensen s iviouon inf
critical

IUCLIIJI

MIHIMUM

'Wfj i»

"h< " ui • ourt made a

limlnu' n-unrh ili.il I Inisii*nsen did not agree to share expenses incurred

(In i i«i Hi Walker for the development of the project. Indeed, the Order drafted by Bolinder's
counsel and entered by the Trial Court makes this express finding:
The Court found that the third-party defendant's Motion for

Partial Summary Judgment, requesting the Court to dismiss
the third-party defendant Russell Christensen from this
action, was well founded and adequately supported by the
affidavit of an officer of the plaintiff company and the
previous 4no liability Christensens' verdict' [sic] in a related
case, whereas the defendant's Memorandum in Opposition
was supported by no relevant evidence that Christensen was
responsible for the debt due to the plaintiff other than the
unsupported allegations made in the affidavit of the
defendant Walker.
v/iuci on Christensen's Motion for Summary Judgment at pp. 2 and 3, R. 11 /" -11 <> (emphasis
added).
Ci^aiiv

. .

uii made findings of laci

ddniiiiiialioiis ol witness credibility as part of granting summary judgment to the
I
Christensens. This is impermissible on a motion for summary judgment :see, e.g.. Mourn
States Tel. & Tel. Co. v. Atkin, Wright & ivmcs, o<-. \
Court ignoreo . ....

H R-t" w o d

.• •

* ^^slopped its bounds in granting summary

n

judgment on Christensen's motion and in denying Walker's Motion for Relief from Summary
Judgment.
CONCLUSION
Walker's request on this appeal is simple: to be given the opportunity to which he is
entitled to present his case against Christensen on the merits. The Trial Court's actions,
including not following the terms of U. R. Civ. P. 7, denying Walker an opportunity to be
heard, and refusing to review its decision when Walker brought his concerns to the Court's
attention in his Rule 60(b) motion, deprived Walker of those rights. For these reasons, the
Trial Court's Order of November 10, 2009 should be reversed.
a,
RESPECTFULLY SUBMITTED this 1
day of June, 2010.

By
n N . Rffan \J

Attorney for Appellant/Plaintiff
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THIRD-PARTY DEFENDANT RUSSELL
CHRISTENSEN'S MOTION FOR
'ARTIAL SUMMARY JUDGMENT

STEVEN K. WALKER,
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Oral Argument Requested

RUSSELL CHRISTENSEN dba FINELINE
DEVELOPMENT,
Third-Party Defendant

Cape No.. 07030157<\)
Jiuii

\

:

N

icill ioU

Defendant/Third-Party Plaintiff, Steven K. Walker ("Walker"), by and through counsel,
/ * ^1 •.*< •" '

• * - •:

"

"'

Opposition to the Motion for Partial

Summarv Judgment filed b\ l bird-Party Defendant Russell Christensen ("Christensen"),
RESPONSE I 'O I HIRD PA R I !:'
DEFENDANT'S S I A' FEI\ 1EN I OF "'" i N « W" « ' '"i" • ED FACTS
1. On or about April 2006, Steven Walker requester ;h^ \u-. .;Uer C o m p a n y i -.:<;•> . •*
m i n i " <H ,iv< 1 ,\\}t\ fin I products to a j o b site in Grantsville located at 45 i * vpple Stieet.

c«

Response: Walker does not dispute that he requested Bolinder deliver gravel and rock
products, however, the request was made on behalf of Fineline, not Walker individually.
See Bolinder Affidavit, Paragraph 5, attached to Third-Party Defendant's Motion for
Partial Summary Judgment and Affidavit of Steven K. Walker ("Walker Affidavit"),
Paragraphs 5-11, attached hereto as Exhibit " 1 " .
2. At that time, the Utah database for building permits listed Steven K. Walker as the owner
of 451 Apple Street property and B&W Plumbing Company which is a dba registered to
Steven Walker as the general contractor on the project.
Response: Walker does not dispute that B&W Plumbing Company was listed as the
general contractor or that his name was listed as an owner on the building permit.
However, this does not change the fact that the request for materials was made on behalf
of Fineline.
3. Over time, Mr. Walker ordered several shipments of rock products to be delivered to the
Apple Street project and was, at his request, billed to "Fineline Development" with the
bills mailed to his home address of 2452 Scenic Drive, Salt Lake City, UT 84109.
Response: Walker does not dispute that rock products were ordered to be delivered to
the Apple Street project, nor that the products were to be billed to Fineline Development.
However, these orders were part of a course of dealings between Fineline Development
and Bolinder that pre-existed the request for materials for the Apple Street project. See
Walker Affidavit, Paragraphs 2-11.

2

4. After several loads of material were delivered in about August 2006, Mr. Walker was
billed for the product but he never paid the bill.
Response: Disputed. To the extent that this allegation indicates that Walker never paid
for any of the material delivered to the project, the affidavit of Garry Bolinder, attached
to Christensen's Memorandum in Support of Motion for Partial Summary Judgment,
specifically states that Walker paid the bill in full at the beginning of August of 2006.
Further, Walker paid the bill in full on July 18, 2008, as evidenced by the Release of
Lien, attached hereto as Exhibit "2".
5. In response, Bolinder Company placed lien upon the Apple Street real property where the
product had been delivered at the request of B&W Plumbing Company dba as Fineline
Development.
Response: Walker does not dispute that Bolinder Company placed a lien upon the Apple
Street real property. Walker does dispute that the product was delivered at the request of
B&W Plumbing Company dba as Fineline Development. This statement is a legal
conclusion that is beyond Mr. Bolinder's personal knowledge. Further, Mr. Bolinder's
own affidavit spates that the material was requested by Walker and that he asked to be
billed in the name of Fineline Development. See Statement of Undisputed Fact No. 3.
There is no statement in Mr. Bolinder's affidavit to support the contention that the
product had been delivered at the request of B&W Plumbing Company or that B&W
Plumbing was doing business as Fineline Development.

3
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6. Bolinder Company never conducted any business with nor ever sent a bill to Mr. Russell
Christensen concerning this action.
Response: Disputed. Russell Christensen and Walker went to Bolinder and initiated the
account in the name of Fineline. The bills from Bolinder were sent in the name of
Fineline. Bolinder was aware that Russell Christensen was a member of Fineline. See
Walker Affidavit, paragraphs 4-8.
7. On about June 15, 2007, Mr. Walker commenced a case against Russell Christensen and
his wife in this Court under case #070300847 claiming Russ owed him nearly one million
dollars for his share of the money Walker had spent on the 451 Applegate project.
Response: Walker does not dispute that he and his wife filed suit against Russell and
Michelle Christensen to enforce a written agreement between the two couples requiring
both couples to contribute 50% of the project costs, with Civil No. 070300847.
8. That claim against Russell Christensen and his wife included the money Mr. Walker
claimed he had spent for the Bolinder gravel and included the money sought under this
action against Mr. Walker for the debt still due to Bolinder Company.
Response: Walker does not dispute that a portion of the money that has been paid to
Bolinder was included in the computation of money that had been contributed to the
Applegate project by the Walkers for the purpose of the prior lawsuit. However, that
lawsuit dealt with the parties' written agreement to contribute capital towards the project
expenses, and did not deal with the question of liability to contractors for costs incurred
but not paid.
4

9. That case concluded with a three day jury trial that ended on May 2, 2008 with a verdict
that Russell Christensen and his wife had no liability to Mr, Walker for the [sic] any of
money he had spent on the 451 Applegate project to include that money he had spent or
committed for the Bolinder gravel.
Response: Disputed. The verdict that was returned only dealt with the Christensen's
liability to the Walkers under the written agreement between the two couples. The
lawsuit did not address the issue of liability to third parties for debts incurred in the name
of a company that both couples were involved in.
STATEMENT OF ADDITIONAL FACTS
1. Steven and Sherry Walker had agreed with Russell Christensen and his wife Michelle, to
purchase various pieces of property in Grantsville which they intended to develop as an
apartment complex. Walker Affidavit, Paragraph 2.
2. As part of the acquisition of these pieces of property, they negotiated portions of the
purchase prices to be satisfied in trade through construction services to be provided to the
sellers by Steven Walker and Russell Christensen. Walker Affidavit, Paragraph 3.
3. Russell Christensen and Steven Walker discussed the creation of an entity to be called
Fineline Development ("Fineline") to handle the construction services that were to be
performed to acquire the various pieces of property and also to perform the construction
on the apartment complex they intended to develop. Walker Affidavit, Paragraph 4.
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4. As Russell Christensen and Steven Walker began performing the construction services in
trade to acquire the various properties, it became necessary to acquire rock and gravel
materials for the work. Walker Affidavit, Paragraph 5.
5. Russell Christensen suggested approaching Bolinder Company to open an account in the
name of Fineline to acquire the rock and gravel materials needed for the in trade projects
and also to develop the apartment complex. Walker Affidavit, Paragraph 6.
6. Russell Christensen represented to Steven Walker that he knew Garry Bolinder of
Bolinder Company and that we would be able to obtain better pricing if we purchased
from Bolinder Company. Walker Affidavit, Paragraph 7.
7. Russell Christensen and Steven Walker met with a representative of Bolinder Company
in approximately February of 2005, and explained that they wanted to purchase materials
for Fineline, and that Russell Christensen and Steven Walker were members of Fineline.
Walker Affidavit, Paragraph 8.
8. Steven Walker and Russell Christensen gave Walker's home address as a billing address
for the Fineline account because Fineline did not have an office or billing address set up
for Fineline. Walker Affidavit, Paragraph 9.
9. Prior to meeting with Bolinder Company to open an account for Fineline, Steven Walker
had never purchased materials from Bolinder Company. Walker Affidavit, Paragraph 10.
10. The only materials that Steven Walker ordered from Bolinder Company were through the
Fineline account for use on the projects to provide services in trade for the purchase price
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of the properties we were purchasing or for use in the development of the apartment
complex by Fineline on those properties. Walker Affidavit, Paragraph 11.
11. During the time that Steven Walker ordered materials from Bolinder Company, Russell
Christensen was working on the projects for which materials were ordered through
Bolinder Company and on occasion picked up the materials from Bolinder Company in a
dump truck on which Russell Christensen had placed the Fineline name. Walker
Affidavit, Paragraph 12.
12. All of the projects for which rock and gravel materials were ordered from Bolinder were
to obtain the property for the development of the apartment complex or were for the
development of the apartment complex itself. Walker Affidavit, Paragraph 13.
13. In December of 2006, Russell Christensen stopped working on the Fineline projects after
the last of the gravel and rock materials had been received. Walker Affidavit, Paragraph
14.
ARGUMENT
Third-Party Defendant Russell Christensen's ("Christensen") Motion for Partial
Summary Judgment should be denied because there are disputes as to material facts regarding
the course of dealings between Bolinder, Fineline, Walker, and Christensen; and because
Walker's Third-Party Claim against Christensen is not barred by claim preclusion.
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I.

SUMMARY JUDGMENT IS PRECLUDED BY DISPUTES AS TO
MATERIAL FACTS.

Summary judgment is appropriate "only in the absence of any genuine issue of material
fact and where the moving party is entitled to judgment as a matter of law." See Southern Utah
Wilderness Alliance v. Automated Geographic Reference Center, 2008 UT 88, %l 2. All facts
and all reasonable inferences are to be viewed "in the light most favorable to the nonmoving
party," Id. As set out above, in the current case there are genuine issues of material facts which
preclude summary judgment.
Christensen's Motion for Partial Summary Judgment identifies three statements of fact
that it claims are undisputed as grounds for the Motion: 1) Mr. Walker ordered and received
gravel products from the Bolinder Company; 2) Mr. Christensen did not order or receive gravel
products from the Bolinder Company; and 3) the Bolinder Company is not seeking a judgment
against Christensen. These statements are addressed in turn below.
While Walker requested and received gravel products from Bolinder Company, these
orders were made in the name of Fineline Development ("Fineline"). Christensen's Statement of
Facts, No. 3. Further, Walker's Affidavit states that he and Christensen approached Bolinder
Company together to open an account in the name of Fineline and both indicated that they were
members of Fineline. Walker Affidavit, Paragraph 8. Accordingly, while Walker may have
been the person who made the orders, the orders were made on behalf of Fineline.
While Christensen may not have ordered or received gravel products individually from
Bolinder Company, Christensen did represent to Bolinder that he was a member of Fineline and
8

that materials were to be ordered in the name of Fineline. Walker Affidavit, Paragraph 8. The
gravel products were used by Fineline in projects on which Christensen was working and those
projects were for the benefit of both Walker and Christensen. Walker Affidavit, Paragraphs 1112. Accordingly, through his participation in Fineline, Christensen did receive products from
Bolinder Company to his benefit.
Bolinder Company is not currently seeking a judgment against Christensen. However,
Bolinder's decision to pursue one member of Fineline rather than both does not impact
Christensen's liability and is irrelevant. Pursuant to Utah Code Ann. 48-2c-602, all persons who
act as a company without properly creating the company are jointly and severally liable for the
debts and liabilities of the company. Bolinder is free to pursue its claims against Walker without
seeking recourse against Christensen. However, that does not prevent Walker from bringing his
third-party claim against Christensen.
The Walker Affidavit creates genuine issues of material fact that preclude summary
judgment. The Walker Affidavit shows facts that show that Christensen participated in setting
up an account in the name of Fineline and that Christensen represented that he was to be a
member of Fineline. The Bolinder Affidavit shows that the materials that were ordered were
billed to Fineline. The materials themselves were used in projects that Christensen was working
on and which were to benefit both him and Walker. Accordingly, there are genuine issue of
material fact as to Christensen's liability which preclude summary judgment.
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II.

WALKER'S THIRD-PARTY CLAIM IS NOT BARRED BY CLAIM
PRECLUSION,

Walker's Third-Party claim is not barred by claim preclusion because Walker's current
claim has not been previously litigated. In order for claim preclusion to bar a claim in a
subsequent action, it must be established that 1) the subsequent action involves the same parties,
their privies, or their assigns as the first action; 2) the claim to be barred must have been brought
or have been available in the first action; and 3) the first action must have produced a final
judgment on the merits of the claim. See Culbertson v. Bd. of Cty. Cmm'r. of Salt Lake Cty.,
2001 UT 108, f 13, 44 P.3d 642. The current claim is not precluded because it does not involve
the same parties and was not brought and was not available in the first action.
The lawsuit between the Walkers and the Christensens identified as Civil No. 070300847
(the 'Trior Lawsuit"), involved the Walkers and Christensens dispute regarding their various
responsibilities under a written agreement dated February 6, 2005 (the "Agreement"). In that
lawsuit, the Walkers sought to enforce the Agreement's requirement that each couple contribute
50% of the projects expenses. A jury verdict was returned in that lawsuit that determined that
the Christensen's had breached the Agreement, but that their breach was excused by an
unidentified prior breach by the Walkers. See Docket Entry of Verdict Form, attached as Exhibit
una

The current lawsuit was brought against Walker individually by Bolinder Company. As
stated in the Bolinder Affidavit, the materials were to be billed to Fineline. See Bolinder
Affidavit, Paragraph 5. As stated in the Walker Affdavit, that direction was given to Bolinder
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when Steve Walker and Christensen first approached Bolinder to open an account in the name of
Fineline Development. Walker Affidavit, Paragraph 9. At that time, Walker and Christensen
represented to Bolinder that they were both members of Fineline. Walker Affidavit, Paragraph
8. Christensen in fact took steps to form Fineline, but never completed the process. See IRS
Letter issuing EIN number, attached as Exhibit "4" and Deposition of Russell Christensen, pages
16 to 18 attached as Exhibit "5". As Bolinder has apparently decided not to pursue its claim
directly against Christensen, Walker filed its third-party complaint against Christensen because
Christensen is also liable on the debt pursuant to Utah Code Ann. 48-2c-602.
The current lawsuit does not involve the same claims as the Prior Lawsuit. The Prior
Lawsuit dealt with the Walkers and Christensens' claims against each other pursuant to the
Agreement they had executed. The current lawsuit deals with the Walkers and Christensens'
liability to Bolinder for a debt incurred in the name of Fineline. Pursuant to 48-2c-602, because
Fineline was never properly created, both Walker and Christensen are jointly and severally liable
for the debt. This claim was not raised in the Prior Lawsuit nor was it adjudicated. In fact, the
current claim could not have been adjudicated in the Prior Lawsuit because it deals with
Walker's and Christensen's liability to Bolinder.
The current lawsuit also does not involve the same parties as the Prior Lawsuit. The
Prior Lawsuit involved the Walkers and the Christensens. The current lawsuit involves Bolinder
Company, Fineline, and Steve Walker and Russell Christensen. The fact that new parties are
involved and the claimed liability is that owed to Bolinder on behalf of Fineline, indicates that
new parties are involved in this action. As the current claim deals with liability to Bolinder
11

Company, that claim was not and could not have been raised, nor adjudicated in the Prior
Lawsuit. Accordingly, the current claim in not precluded.
CONCLUSION
There are genuine issues of material fact regarding the course of dealing between
Christensen, Walker, and Bolinder with respect to the account that is the basis for Bolinder's
claim that preclude summary judgment. Also, Walker's claim against Christensen is not
precluded by the Prior Lawsuit because the Prior Lawsuit did not involve the same parties and
the current claim could not have been brought in the Prior Lawsuit. Accordingly, Christensen's
Motion for Partial Summary Judgment should be denied.
DATED this f ^ d a y of January, 2009.

WADSWORTH & WADSWORTH, PC

Andrew M. Wads worth
Attorney for Steven Walker
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CERTIFICATE OF MAILING
I hereby certify that I caused a copy of the foregoing Memorandum in Opposition to
Third-Party Defendant Russell Christensen's Motion for Partial Summary Judgment to be
mailed, postage prepaid, this y ^ a a y of January, 2009 to the following:
Gary Buhler
PO Box 229
Grantsville, UT 84029-0229
Attorney for Plaintiff
Jaime Topham
PO Box 229
Grantsville, UT 84029-0229
Attorney for Third-Party Defendant
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Bruce H.Shapiro (4761)
SHAPIRO PARTRIDGE, PLC
Andrew M. Wadsworth (9517)
WADSWORTH & WADSWORTH, PC
331 South Rio Grande St., Suite 302
Salt Lake City, Utah 84101
Telephone: (801) 746-0911
Facsimile: (801) 746-4398
Attorneys for Defendant/Third Party Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT,
IN AND FOR TOOELE COUNTY, STATE OF UTAH

BOLINDER COMPANY,
Plaintiff,
V.

AFFIDAVIT OF STEVEN K. WALKER
Case No.: 070301570 CN

STEVEN K. WALKER,
Defendant,
v.

Judge Stephen L. Henriod

RUSSELL CHRISTENSEN dba FINELINE
DEVELOPMENT,
Third-Party Defendant

State of Utah
Salt Lake County

)
:ss
)

Steven K. Walker, having been duly sworn under oath, deposes and states as follows:
1, I am over the age of 18,1 have personal knowledge of the matters testified herein, and I
am fully competent to make this affidavit.

0005

2. My wife, Sherry Walker, and I had agreed with Russell Christensen and his wife
Michelle, to purchase various pieces of property in Grantsville which we intended to
develop as an apartment complex.
3. As part of the acquisition of these pieces of property, we negotiated portions of the
purchase prices to be satisfied in trade through construction services to be provided to the
sellers by myself and Russell Christensen.
4. Russell and I discussed the creation of an entity to be called Fineline Development
("Fineline") to handle the construction services that were to be performed to acquire the
various pieces of property and also to perform the construction on the apartment complex
we intended to develop.
5 As we began performing the construction services in trade to acquire the various
properties, it became necessary to acquire rock and gravel materials for the work.
6. Russell Christensen suggested approaching Bolinder Company to open an account in the
name of Fineline to acquire the rock and gravel materials needed for the in trade projects
and also to develop the apartment complex.
7. Russell Christensen represented to me he knew Garry Bolinder of Bolinder Company and
that we would be able to obtain better pricing if we purchased from Bolinder Company.
8. Russell Christensen and I met with a representative of Bolinder Company in
approximately February of 2005, and explained that we wanted to purchase materials for
Fineline, and that Russell Christensen and myself were members of Fineline.

2

9. We gave my home address as a billing address for the Fineline account because Fineline
did not have an office or billing address set up for Fineline.
10. Prior to meeting with Bolinder Company to open an account for Fineline, I had never
purchased materials from Bolinder Company.
11. The only materials that I ordered from Bolinder Company were through the Fineline
account for use on the projects to provide services in trade for the purchase price of the
properties we were purchasing or for use in the development of the apartment complex by
Fineline on those properties.
12. During the time that I ordered materials from Bolinder Company, Russell Christensen
was working on the projects for which materials were ordered through Bolinder
Company and on occasion picked up the materials from Bolinder Company in a dump
truck on which Russell had placed the Fineline name.
13 All of the projects for which rock and gravel materials were ordered from Bolinder were
to obtain the property for the development of the apartment complex or were for the
development of the apartment complex itself.
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14. In December of 2006, Russell Christensen stopped working on the Fineline projects after
the last of the gravel and rock materials had been received.
Further this affiant sayeth naught.
Dated this

f

day of January, 2009.

Steven K. Walker
Steven K. Walker, being first sworn under oath, deposes and states that he is the Affiant
in the above-entitled matter, that he has read the foregoing Affidavit, knows the contents thereof,
and that the same is true of his own knowledge, except as to those matters stated upon
information and belief, and, as to those matters, he believes them to be true.
SUBSCRIBED AND SWORN TO Before me this

qih

day of January, 2009.

Notary Expires:
BRITTINEY SIMMONS
,
Notary Public, Ststs of Utsh )
My Commission Expires
*
August 29,2009
IWHotns Atom,taKUtoCtyW $4106

4

0

CERTIFICATE OF MAILING
I hereby certify that I caused a copy of the foregoing Affidavit of Steven K. Walker to be
mailed, postage prepaid, this

of January, 2009 to the following:

Gary Buhler
PO Box 229
Grantsville, UT 84029-0229
Attorney for Plaintiff
Jaime Topham
PO Box 229
Grantsville, UT 84029-0229
Attorney for Third-Party Defendant
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RELEASE OF LIEN

?HI«0 DISTRICT COURT-TCOEL.

2008 JUL 21

AMIh02

FILED BY

KNOW ALL MEN BY THESE PRESENTS:
Notice is hereby given that the undersigned, for and in consideration of the sum of
Four Thousand nine hundred sixty seven dollars and 27/cents, the receipt of which is
hereby acknowledged, does hereby certify that certain claim of lien heretofore filed by
the undersigned in the Office of the of the County Recorder of Tooele County, State of
Utah, entered as Instrument 281808 dated the 5th of April, 2007 covering Lien Clamant:
B & W Plumbing Company dba Fine Line Development on the following described
property: 451 Apple Street Grantsville, Ut 84029 owned by Steven R. Walker is hereby
fully paid, satisfied, discharged and released.

IN WITNESS WHEREOF, the undersigned Wayne Bulkley, Controller for NWB
Technology, LLC doing business as Bolinder Company set his hand this 18th day of July
2008.

Bolinder Company Representative

Wayne Bulkley, Controller
NWB Technology, LLC
dba Bolinder Company

/

A

/
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Tab 3

Plaintiff's Attorney(s): JEROME ROMERO
Defendant's Attorney(s): GARY A BUHLER
Audio
Tape Number:
5-2-08

TRIAL
COUNT: 9:20
Day Three:
COUNT: 11:15
Cross
COUNT: 12:00
recess for lunch
COUNT: 12:42
Russell Christensen contiues to testify, examined by Jerome
Romero. Mr Buhler does not redirect he reserves rebuttal.
COUNT: 1:07
Steven Walker is recalled by Jerome Romero, Mr. Buhler examines
Steven Walker. Jerome Romero asks Steven Walker another question.
COUNT: 1:19
parties rest, jury instruction read.
COUNT: 1:35
Petitioners closing arguments
COUNT: 2:10
Defense closing arguments
COUNT: 2:52
Plaintiffs rebuttal
COUNT: 3:09
deliberation begins
COUNT: 4:35
in session, verdict is a follows: Did the defendant's communicate
through words or actions that they did not intend to perform the
February 2005 agreement (exhibit 1)?
ANSWER:
YES
If you have answered yes to question 1 then answer the following
question: Was the defendants' refusal to perform the February 2005
agreement excused by a prior breach of the Agreement by the
plaintiffs, which materially impaired the Defendants' ability
to perform the Agreement?
ANSWER: YES
COUNT: 4:36
court in recess
Russell Christensen testifies on direct examination by Mr. Buhler.
Defendant exhibits #1-14 [except #7-withdrawn] are received.

Printed: 01/09/09 15:09:26
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CASE NUMBER 070300847 Contracts

Defense rests subject to rebuttal. 11:15] Cross examination by Mr.
Romero.
05-02-08 Dismissed party - MAGHSOOD, ABBASZADEH
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Tab 4

ODEPARTMENT OF THE TREASURY
^INTERNAL REVENUE S E R V I C E —
PHILADELPHIA

PA

19255-0023

Data of this notice:

09-02*2004

002749.139030.0017.001 1 AB 0.301 702

Employer Identification
20*1540027

llHlMlM!H..M.!.I.I.iM.l.l..ll..M.Mli..h.l.l.ia.l..l

Form:

SS-4

Number of this notice:
FINELINE DEVELOPMENT L L C
CHRISTENSEN RUSSELL J MBR
145 E 100 S
FARNIN0T0N
UT
84025

Number:

CP 5 7 5 B

F o r a s s i s t a n c e you may call u s a*
1*800*829*4933
IF Y O U W R I T E , ATTACH T H ^
STUB O F T H I S NOTICE.

WE A S S I G N E D Y O U AN EMPLOYER IDENTIFICATION

NUMBER

Thank y o u for applying for an Employer Identification N u m b e r ( E I N ) . We
you EIN 20*1540027. T h i s EIN will identify your b u s i n e s s a c c o u n t , tax returr
documents even if y o u have n o employees. Please keep t h i s n o t i c e ir. your per
records•
When filing t a x d o c u m e n t s , please use the label IRS pro\ dod.
If th» i
-lossiblej y o u should use y o u r EIN and complete name and addre t shown above <
aderal tax f o r m s , p a y m e n t s and related correspondence.
If tiiis information
~orrect, please correct it using the tear off stub from t h i s n o t i c e .
Return
so we can correct y o u r a c c o u n t .
If you use any v a r i a t i o n of y o u r name or Ell
causa a delay in p r o c e s s i n g and m a y result in incorrect i n f o r m a t i o n in your <
It also could cause y o u to b e assigned more than one E I N .
*
Based on the information from y o u or your r e p r e s e n t a t i v e , y o u must file the
following f o r m ( s ) by the d a t e shown next to it.
Form 1065

04/15/2005

If you hava Q u e s t i o n s about tha form(s) or the d u e d a t e ( s ) shown, you can call u s
at 1*800-829-4933 or write to us at tha address at tha t o p o f tha first page of this
letter. If y o u need h e l p in determining what your tax y e a r i s , y o u can get Publication
538, Accounting P e r i o d s and M e t h o d s , at your local IRS o f f i c e .
We msm±Qf\md y o u a tax classification based on i n f o r m a t i o n obtained from y o u or
four representative.
It is n o t a legal determination o f y o u r tax classification, and
is not binding on the I R S . If y o u want a determination of y o u r tax classification,
fou may seek a p r i v a t e letter ruling from the IRS under the p r o c e d u r e s set forth in
U v e n u A Procedure 9 8 - 0 1 , 1998*1 I.R.B.7 (or the s u p e r c e d i n g r e v e n u e procedure for
the year at i s s u e ) .
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.IRS USE ONLY)

575B

09-02-2004

FINE

B

0534227162

SS-4

102749

Keep this pari for your records.

CP 575 B <Rev. 1-2

Return this part with any corraspondanca
so we nay identify your account. Please
correct any errors in your nana or address.

CP 57!
0534227162

Your Telephone Number
(
)
-

Best Time to Call

INTERNAL REVENUE SERVICE
PHILADELPHIA PA
19255-0023
lllllllllllllltllllltt

DATE OF THIS NOTICE: 09-02-2004
EMPLOYER IDENTIFICATION NUMBER: 20-1541
FORM: SS-4
N0B0D

FINELINE DEVELOPMENT LLC
CHRISTENSEN RUSSELL J MBR
145 E 100 S
FARMINGTON UT
84025
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i
Q. Fifteen thousand dollars. This is after the
that conveyed; was that a check?
2 45, or is that pan of the 45?
A, You're asking the wrong person, because I
3
A. That's pan of the 45.
have no idea where that number come from.
4
Q. Okay. And that check was a check to B&W
Q. But if s your contribution?
5 Plumbing?
A. That's what it states in the contract. It's
6
A. I don't remember who it was to, to be honest
vhy I don't understand it.
7
with
you, but I have a copy of it.
Q. No, you told me that you had put 45,000 in.
8
Q. Was it your intention, at some point, to
A. Oh, okay. The other contribution of the
9 sell Strictly Hardwood?
!7,000 beyond the 45,000, is that what you're getting at?
10
A. Yeah.
Q. Right.
11
Q. And use the proce*£3fsofth*t sale to finance
A. Was a check, correct.
12 the project?
/"
/
\
Q. Okay. So you wrote a check for $18,000 to
13
A. YeahTtofinafnceas much that\ was going to
/ho?
14 get. 1 was asking $250,000 for it. ifobd100 and
A. To B&W Plumbing and Sherry Walker.
15 something thousand dollars in debt ojued against it. I
Q. And does that - does this have to do with
16 mean, obviously, I had to clear th^tiebt against it, the
le double drum roller?
17 banks would make me, and thepahe remaining balance 1 was
A. No, no, it was a $15,000 check 1 gave
18 going to putuowards the ppaject.
lem.
19
Q. And {Hd-^au-tetve any other source of funds
Q. AH right. So you gave an $18,000 check to
20 available to contribute towards the project?
&W Plumbing?
21
A. No, 1 did not.
A. Eighteen thousand four hundred. That was
>wn the road, not at this time.
22
Q. And so the Walkers understood, then, that
Q. Not at this time. So the 45 number you gave
23 you would be financing the project, your share of the
i was down the road?
24 project, from the sale of that business?
A. No. At this point in time there was $45,000
25
A. 1 don't understand. What do you mean, my
Page 14
id up.
Q. Well, then what does the other 18 refer
A. Above $45,000?
Q. No, above the $27,000. Maybe - we're
riously not on the same page. You identified to me a
',000 invoice from Strictly Hardwood that would likely
included as your total contribution as of this date?
A. Correct.
Q. And you mentioned that, as of this date,
e was $45,000 in contributions that you made,
uding the 27?
A. Right, and then there was a check for
,000.
Q. Right. I'm asking about the $18,000.
A. Then there was $2700, and that just - it
ed up to about $45,000, and then I gave them $1500
losing costs, so it's about $46,000 at this point in
, cash contribution.
Q. All right. And the only one that you
fically identified at this point is the Strictly
wood invoice?
\. And then I gave them a check.
I For 18,4?
V. For $15,000.

) - Page 16
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1 share of the project?
2
Q. Well, the Walkers were aware that you
** intended to sell Strictly Hardwood; is that correct?
4
A. Correct.
5
Q. And that you intended to use the proceeds to
6 put into the project?
7
A. Correct.
8
Q. And you had no other resources to put into
9 the project?
10
A. Correct.
11
Q. When was the last time you contributed any
12 funds towards the project?
13
A. I'm not sure.
14
Q. When was the last time you did any work on
15 the project?
16
A. December of '06.

17

(Exhibit No. 2 was marked.)

18
Q. I've handed you what's been marked as
19 Deposition Exhibit 2. This is a statement from the IRS
20 to Fineline Development, LLC, Christensen, Russell. Is
21 that your address?
22
A. Correct.
23
Q. And do you know why this came to you?
24
A. Because I went to an accountant and applied
25 for it.

DepomaxMerit (801) 328-1188

ia*en on I 111
1
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1
Q. Was it ~ were you the one that was going to
2 create Fineline Development?
13
A. No, Steve met with me with my accountant.
4 We both went to an accountant, RB something Accounting in
5 Kaysville. We both met with him, sat down, talked about
6 it. 1 was working with him on my taxes. Strictly
7 Hardwood —
8
Q. Okay.
9
A. — and I explained to him the situation, and
J10 he was going to set up Fineline Development for Steve and
l l l l , and then he moved out of state. And a few months
12 later I got this in the mail.
13
Q. So he never followed through with it?
114
A. No. And he - I told him at the time that
J15 Steve and I was putting it together for ourselves, and
J16 even Steve got mad at me because I didn't have his name
17 on it. And I said, Well, 1 don't know, he's out of
118 state. I don't know what's going on. I've tried to get
19 a hold of him. And at that point it died, nothing more
20 went from there.
21
Q. And you had T-shirts made up for Fineline
22 Development?
23
A. Yes, 1 did.
24
Q. And so you created a logo?
(25
A. Correct.

Paj
1
Q. And when was this?
2
A. 1 don't remember, to be honest with you.
3
(Exhibit No. 3 was marked.)
4
Q. I've handed you what's been marked as
5 Exhibit 3, which is the Articles of Organization of
6 Applegate Apartments, LLC. Did you sign this
7 agreement?
8
A. Yes, I did.
9
Q. And you understood when you were signing
10 this agreement that Steven Walker would be the inii
i l manager?
12
A. Yes, I did.
13
Q. And that was consistent with the parties'
14 agreement?
15
A. Yes.
16
Q. You have taken the position that — well,
17 there is no operating agreement for this partnership,
18 there?
19
MR. BUHLER: Excuse me. I'm going to obje
20 to the word "partnership" when you've given him an
21 example of 451 Applegate Apartments, LLC. Are yo
22 referring to the LLC. sir?
23
MR. ROMERO: Yes.
24
MR. BUHLER: Okay.
25
THE WITNESS: Restate your question.

Page
1
Q.
There
are
no
operating
agreements
for
this
1
Q. And why was that?
2 company, are there?
2
A. I had a dump truck, and the DOT requires a
3
A. Not to my knowledge.
3 name on the side of your truck as identification, and 1
4
Q. And you understand that operating agreements
4 didn't want to put Strictly Hardwood on the side of it,
5 and 1 didn't want to put B&W on the side of it, and we 5 have to be signed by all members?
A. I would assume, yes.
6 were talking, just like we were talking about the points 6
7
Q. And you haven't signed any?
7 throughout this contract, that we were going to create
8
A. No.
8 this company, Fineline Development, and so I did
9
Q. You've never seen any 9 everything in my power to create this company.
10
A. No.
10
Q. So this was done in furtherance of the
11
Q. - proposed?
11 parties' agreement?
12
A. No.
12
A. In furtherance, yes.
13
Q. Have you proposed any yourself?
13
Q. And, obviously, the problem was the
14
A. No.
14 accountant never did put together the paperwork for
15
Q. Well, then, you've asserted that it's
15 Fineline?
16 Mr. Walker's failure to create the operating agreements.
16
A. He moved, and it took me several months to
17 Can you tell me when it was agreed that Mr. Walker would
17 even get my personal taxes back.
18 prepare the operating agreement?
18
Q. Did you make any other attempts to get
19
A. Say that again?
19 Fineline registered?
20
Q. Do you believe it's Mr. Walker's obligation
20
A. No, I did not.
21 to prepare those operating agreements?
21
Q. And did you discuss with Steve the problem
22
A. As a managing member, 1 would assume, yeah.
22 that came up with the accountant?
23 I don't - I didn't understand that there was supposed to
23
A. I did, and he said, Give me the EIN number
24 and I'll take care of it. I handed him the EIN number, 24 be an operating agreement. I —
Q. So the parties never discussed who would be
25 and that was that.
_[25

1
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Sean N. Egan (# 7191)
Parkside Tower - Suite 950
215 South State Street
Salt Lake City, Utah 84111-2374
Telephone: (801)363-5181
Facsimile: (801)363-5184
Attorney for Defendant and ThirdParty Plaintiff Steven K. Walker
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
TOOELE COUNTY, STATE OF UTAH
BOLINDER COMPANY, INC., a Utah
corporation,
Plaintiff,

vs.

) WALKER'S COMBINED MOTION
) AND MEMORANDUM FOR RELIEF
') FROM SUMMARY JUDGMENT ORDEI

;

STEVEN K. WALKER, an individual;
Defendant.
STEVEN K. WALKER, an individual
Third-Party Plaintiff,
vs.
RUSSELL CHRISTENSENdbaFINELINE
DEVELOPMENT,
Third-Party Defendant.

;
]) Civil No. 07-0301570
) Honorable Stephen L. Henriod
]
> (Oral Argument Requested)
]
1 (Jury Trial Demanded)
)
)
]
)

Pursuant to U. R. Civ. P. 7 and 60(b)(1) and (6), defendant and third-party plaintiff Steve
Walker ("Walker") respectfully submits his Combined Motion and Memorandum for Relief from

00163

this Court's Order of August 31,2009 granting summary judgment to plaintiff Bolirtder Company,
Inc. ("Bolinder") and third-party defendant Russell Christensen. As grounds for this motion, Walker
states as follows:
1.

On December 1, 2008, this Court scheduled a bench trial on the above-captioned

matter for March 18,2009. See Docket Sheet attached hereto as Exhibit 1.
2.

On December 12,2009, third-party defendant Russell Christensen filed a Motion for

Summary Judgment.
3.

On February 4,2009, plaintiff filed a Motion for Summary Judgment. See Exhibit 1.

4.

In approximately the middle of February, 2009, Bolinder's counsel, Gary A. Buhler,

Esq. and then counsel for Walker, Andrew M. Wadsworth, Esq., began to discuss the possibility of
settling the entire case. Counsel for Walker understood that no further action would be taken on the
case while settlement discussions were pending. See Affidavit of Andrew M. Wadsworth, Esq. at
ffif 3 and 4, attached hereto as Exhibit 2 ("Wadsworth at f
5.

").

On or about March 10, 2009, counsel for Bolinder cancelled the March 18 Bench

Trial. See Docket Sheet. However, counsel acted unilaterally and did not inform counsel for Walker
that he was planning to cancel the hearing or that he had done so. Wadsworth at f 4.
6.

At around the same time, the parties reached a tentative agreement to settle the matter,

although no agreement was reduced to writing. There were no further communications between
counsel concerning settlement following early April, 2009. Wadsworth at f 6.

Mtn-Memo for Relief.wpd
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7.

After early April, 2009, counsel for Bolinder never communicated with counsel for

Walker that settlement discussions were over or that an Opposition to his Summary Judgment
Motion needed to be filed. Wadsworthat f 7.
8.

On June 17,2009,451 Applegate Apartments, LLC, an entity to which Walker and

Russell Christensen belong, filed for leave to amend its Complaint in the matter of 451 Applegate
Apartments, LLC v. Russell Christensen, et aL Case No. 08-09099910 (Third Judicial District, Salt
Lake County). The proposed Amended Complaint includes claims against Gary Buhler personally.
9.

On July 29, 2009, Bolinder filed a Notice to Submit for Decision its Motion for

Summary Judgment filed in February, 2009. This Notice to Submit was objected to by Walker. On
July 30,2009, Bolinder submitted a Second Notice to Submit. See Docket Sheet, Exhibit 1 hereto.
10.

On August 6, 2009, Sean N. Egan, Esq. substituted in as counsel for Walker. See

Docket Sheet, Exhibit 1 hereto.
11.

On August 7,2009, the Court scheduled a hearing for Bolinder's Summary Judgment

Motion. This date was selected without consultation with counsel for Walker. See Affidavit of Sean
N. Egan, Esq. at f 2 ("Egan at f

"), attached hereto as Exhibit 3. In addition, despite having

filed his Notice of Appearance on August 6,2009, the Notice of Hearing was not served upon Mr.
Egan. See Notice of Hearing attached hereto as Exhibit 4. Mr. Egan received the Notice of Hearing
on August 14, 2009fromprior counsel. Egan at f 2.
12.

Upon receipt of the Notice of Hearing, Mr. Egan immediately contacted the Clerk's

Office and left a voice mail indicating that he was unavailable on August 31st because of a longplanned family vacation and requested that a new date be selected. This call was not returned. Mr.
Mtn-Memo for Relief.wpd
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Egan then contacted the Clerk's Office again but did not reach a clerk. Accordingly, counsel then
decided to file a motion seeking to strike the hearing date and continue the hearing for the earliest
time available for the Court. Egan at ff 3 and 4.
13.

On August 19, 2009, Walker served a Motion to Strike Summary Judgment or,

Alternatively, to Reschedule the Hearing. A copy of this motion is attached hereto as Exhibit 5. In
that motion, counsel indicated expressly that he would be unavailable for the August 31 st hearing
because of a family vacation. Accordingly, Bolinder's counsel was notified well in advance of the
hearing that Walker's counsel would be unavailable to attend that hearing. Walker also requested
that he be allowed an opportunity to file an opposition to the pending motions for summary judgment
14.

On August 28,2009, in response to a telephone inquiry, the Clerk's Office informed

counsel for Walker that no continuance would be granted unless Bolinder' s counsel stipulated to one.
Upon learning this, Mr. Egan contacted Mr. Buhler and requested a continuance. Mr. Egan left
contact information so that Mr. Buhler could reach him. Egan at f 5.
15.

Mr. Buhler did not respond to the request for a continuance. However, he did serve

an Opposition to Walker's Motion to Strike the Hearing on Walker's prior counsel, Andrew
Wadsworth, via U.S. Mail. Mr. Wadsworth forwarded this opposition to Mr. Egan on August 31,
after the hearing. Egan at ^ 5 .
16.

On Saturday, August 29,2009, while on family vacation, Mr. Egan again asked Mr.

Buhler for a continuance, this time in writing. He also prepared and served Mr. Buhler by facsimile
with a Request for a Continuance and an Order for the Court to sign granting that continuance.
These papers were forwarded to the Court prior to the hearing. These papers were also forwarded
Mtn-Memo for Relief.wpd
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by facsimile and email to Jaime Topham, who shares an office with Gary Buhler. Mr. Buhler did
not respond to Mr. Egan's request. He did however serve by mail an Amended Opposition to
Walker's motion. Mr. Egan received this Opposition on September 1, 2009. Egan atfflf5 and 6.
17.

Rule 14-301(15) dealing with the Standards of Professionalism and Civility as

promulgated the Utah Bar provides:
Lawyers shall endeavor to consult with other counsel so that
depositions, hearings, and conferences are scheduled at mutually
convenient times. Lawyers shall never request a scheduling change
for tactical or unfair purpose. If a scheduling change becomes
necessary, lawyers shall notify other counsel and the Court
immediately. If other counsel requires a scheduling change,
lawyers shall cooperate in making any reasonable adjustments.
(Emphasis added.) A copy of the Standards of Professionalism and Civility are attached hereto as
Exhibit 6.
18.

At no time has Mr. Buhler explained why he was unwilling to reschedule the hearing

on plaintiffs motion to accommodate Mr. Egan. Nor has Mr. Buhler explained why he did not
return communications from Mr. Egan even as he was serving pleadings on him and Mr. Wadsworth.
As such, Mr. Buhler has acted in a manner inconsistent with Rule 14-301(15).
19.

Prior to the hearing on plaintiffs motion, Mr. Egan informally requested that if the

hearing could not be continued that he be allowed to attend telephonically so as to protect his client's
interests. This request was rejected. Egan at f 7.
20.

Accordingly, the hearing on the Summary Judgment Motion was conducted without

Walker's counsel and over Walker's objection. Indeed, the Court made a ruling on plaintiff s motion
without even hearing from Walker.
Mtn-Memo for Relief.wpd
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21.

In addition, the Court heard oral argument on, and granted, the motion for summary

judgment submitted by third-party defendant Russell Christensen despite the fact that motion had
not been submitted for decision. See Docket Sheet, Exhibit 1. In addition, counsel for Russell
Christensen was not present at the August 31 hearing and had not received an agreement from either
the Court or from opposing counsel to have Christensen's motion heard despite her absence.
22.

Finally, plaintiffs counsel submitted an Affidavit for Fees which was drafted on

August 30, 2009 and was not served upon Walker prior to the hearing. At no time prior to this
affidavit has plaintiffs counsel provided any billing statements to support his claim for fees.
23.

Walker has been severely prejudiced by the unwillingness of plaintiff s counsel and,

subsequently, this Court, to continue the hearing to accommodate a legitimate scheduling conflict.
24.

It is well-settled that this Court has discretion to determine whether a party has

satisfied the criteria of Rule 60(b) sufficiently to set aside an order of the Court, including whether
there has been mistake, inadvertence, surprise or neglect. See, e ^ , Swallow v. Kennard, 183 P.3d
1052,1056 - 57 (Utah App. 2008). Rule 60(b) "gives the Court a grand reservoir of equitable power
to do justice in a particular case." Novell. Inc. v. Network Trade Center, Inc., 187 F.R.D. 657,660
(D. Utah 1999).
25.

Counsel for Walker does not dispute that he could have managed his scheduling

conflict more efficiently. However, at the end of the day, it was neither fair nor reasonable to deny
his request for a continuance and allow a judgment to be entered against Walker on that basis.
Accordingly, Walker is entitled to relief from the Court's August 31 order because it was the result
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of mistake, inadvertence and excusable neglect. Moreover, the circumstances under which this
summary judgment was granted warrant the same relief under Rule 60(b)(6).
WHEREFORE, for the reasons set forth herein, Walker respectfully requests that the Court
vacate its orders granting summary judgment to Bolinder and to Russell Christensen, and that it
allow Walker to file an opposition to Bolinder's and Christensen's.
RESPECTFULLY SUBMITTED this JjL^T day of September, 2009.

/-i f

By.
Sean
L N. Egan (/
Attorney for Defendant and Third-party
Plaintiff Steven K. Walker

Mtn-Memo for Relief.wpd
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the J j f f day of September, 2009, a true and correct copy of
the foregoing WALKER'S COMBINED MOTION AND MEMORANDUM FOR RELD2F
FROM SUMMARY JUDGMENT ORDER was served upon the person named below, at the
address set out below their name, either by mailing postage prepaid, hand-delivery, Federal Express,
or by telecopying to them, a true and correct copy of said document.
Gary A. Buhler, Esq.
291 North Race Street
P.O. Box 229
Grantsville, Utah 84029

c<TU.S. Mail
] Federal Express
] Hand-Delivery
] Telefacsimile
] Other:

Jaime Topham, Esq.
291 North Race Street
Grantsville, Utah 84029

L_4^UvS. Mail
] Federal Express
] Hand-Delivery
] Telefacsimile
] Other:

By.

Uf.

Mtn-Memo for Relief.wpd
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Tab 6

3RD DISTRICT COURT - TOOELE
TOOELE COUNTY, STATE OF UTAH
BOLINDER COMPANY INC vs. STEVEN WALKER
Z NUMBER 070301570 Property Rights

*ENT ASSIGNED JUDGE
STEPHEN L HENRIOD
TIES
Third Pty Defendant - RUSSELL CHRISTENSEN
Represented by: JAIME D TOPHAM
Plaintiff - BOLINDER COMPANY INC
Represented by: GARY A BUHLER
Represented by: ANDREW M WADSWORTH
Defendant - STEVEN WALKER
Represented by: SEAN N EGAN
)UNT SUMMARY
TOTAL REVENUE

Amount Due:
Amount Paid:
Credit:
Balance:

REVENUE DETAIL - TYPE: COMPLAINT
Amount Due:
Amount Paid:
Amount Credit:
Balance:

2 4 2 .. 0 0
2 4 2 .. 0 0
0, . 0 0
0. . 0 0

NO AMT S
1 5 5 .. 0 0
1 5 5 ,. 0 0
0 .. 0 0
0 ., 0 0

REVENUE DETAIL - TYPE: 3RD PTY CMPLT 2K-10K
Amount Due:
7 5.00
Amount Paid:
75.00
Amount Credit:
0.00
Balance:
0.00
REVENUE DETAIL - TYPE: AUDIO TAPE COPY
Amount Due:
10.00
Amount Paid:
10.00
Amount Credit:
0.00
Balance:
0.00
REVENUE DETAIL - TYPE: POSTAGE-COPIES
Amount Due:
2.00
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CASE NUMBER 070301570 Property Rights

Amount Paid:
Amount Credit:
Balance:

2.0C
0.00
0.00

CASE NOTE

PROCEEDINGS
09-26-07
09-26-07
09-26-07
09-26-07
09-26-07
09-26-07
10-04-07

10-12-07
10-12-07
10-12-07

Judge MARK KOURIS assigned.
Filed: Complaint - Property Rights
Fee Account created
Total Due:
155.00
COMPLAINT - NO AMT S
Payment Received:
155.00
Note: Code Description: COMPLAINT - NO AMT S
Filed: Lis Pendens
Filed: Complaint
Filed return: Summons
Party Served: WALKER, STEVEN DBA B&W PLUM
Service Type: Personal
Service Date: September 29, 2007
Fee Account created
Total Due:
75.00
3RD PTY CMPLT 2K-10K
Payment Receivea:
75.00
Note: Code Description: 3RD PTY CMPLT 2K-10K
Filea: Answer and Third Party Complaint
STEVEN WALKER

10-24-07 Filed return: Summons on Return
Party Served: Russell Christensen
Service Type: Personal
Service Date: October 14, 2007
11-06-07 Filed: Answer to Third Party Complaint
RUSSELL CHRISTENSEN
04-29-08 Judge STEPHEN L HENRIOD assigned.
06-04-08 Filed: Certification of Readiness for Trial
07-03-08 Notice - NOTICE for Case 070301570 ID 11512163
PRETRIAL CONFERENCE is scheauled.
Date: 07/21/2008
Time: 09:00 a.m.
Location: Room 221
TOOELE COURTS COMPLEX
74 SOUTH 100 EAST
TOOELE, UT 84074
Before Judge: STEPHEN L HENRIOD
Trial counsel and clients, or an individual with authority to
settle this case are to be present.
FAILURE TO APPEAR AT THE SETTLEMENT CONFERENCE MAY RESULT IN A
DEFAULT.

Printed: 09/10/09 10:57:31
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E NUMBER 070301570 Property Rights

Counsel and parties required to be to the courthouse 15 minutes
prior to the hearing.
Written settlement proposal to be submittea to the Court 10 days
prior to the PTC
33-08 PRETRIAL CONFERENCE scheauled on July 21, 2008 at 09:00 AM m
Room 221 with Judge HENRIOD.
21-08 Minute Entry - Minutes for Pretria^ Conference
Judge:
STEPHEN L HENRIOD
Clerk:
tawnil
PRESENT
Defendant(s): STEVEN WALKER
Plaintiff's Attorney(s): GARY A BUHLER
Audio
Tape Number:
7-21-08
Tape Count: 9:07

HEARING
Mr. Walker states he is pro se. He states ne nas paid and
requests dismissal.
Mr. Bunler states no proof of payment
received.
The Court denies dismissal. Tne Court grcints 60 days for
completion or dispostive motion to oe filed.
1-08 Filed: Release of Lien
4-08 Filed: Second Certification of Readiness for Trial
7-08 Notice - NOTICE for Case 070301570 ID 11708831
PRETRIAL CONFERENCE is schedulea.
Date: 12/01/2008
Time: 09:00 a.m.
Location: Room 221
TOOELE COURTS COMPLEX
7 4 SOUTH 100 EAST
TOOELE, UT 84 074
Before Judge: STEPHEN L HENRIOD
7-08 PRETRIAL CONFERENCE scheduled on December 01, 2008 at 09:00 AM
in Room 221 with Judge HENRIOD.
1-08 BENCH TRIAL schedulea on March 18, 2009 at 09:00 AM in Room 221
with Judge HENRIOD.
1-08 Minute Entry - Minutes for Pretrial Conference
Judge:
STEPHEN L I1ENPIOD
Clerk:
nancyw
PRESENT
Defendant(s): STEVEN WALKER
Plaintiff's Attorney(s): GARY A BUhLER
Audio
Tape Count: 9:55
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HEARING
COUNT: 9:55
Mr. Buhler remarks
Mr. Walkers remarks
The Court finds not a proper lien release, and claxr is
outstanding. Case to be set for a oench trial
BENCH TRIAL is scheduled.
Date: 03/18/2009
Time: 09:00 a.m.
Location: Room 221
TOOELE COURTS COMPLEX
7 4 SOUTH 100 EAST
TOOELE, UT 84 074
Before Judge: STEPHEN L HENRIOD
12-16-08 Filed: Motion for Partial Summary Judgment
Filed by: CHRISTENSEN, RUSSELL
12-16-08 Filed: Memorandum in Support of Motion for Partial Summary
Judgment
12-16-08 Filed: Affidavit of Garry Bolmder
01-12-09 Filed: Memorandum in Opposition to Thiro-Party Defendant
Russell Chnstensen's Motion tor Partial Summary Judgment (Oral
Argument Requested)
02-04-09 Filed: Motion for Summary Judgment
Filed by: BUHLER, GARY A
02-04-09 Filed: Memorandum in Support of Plaintiff's Motion for Summary
Judgment
02-04-09 Filed: Response to Defendant's Memorandum in Opposition to
Christensen's Motion for Summary Judgment
03-10-09 Note: Mr. Buhler called the court and stated the case has
reached a settlement, and requests bench trial be canceled.
03-10-09 BENCH TRIAL Cancelled.
Reason: Counsel's request.
07-28-09 Filed: Objection to Notice to Submit Plaintiff's MSJ for
Decision
07-29-09 Filed: Notice to Submit Plaintiff's MSJ for Decision
07-30-09 Filed: Response to Defendant's Objection to Notice to Suomit
Plaintiff's MSJ for Decision
07-30-09 Filed: Second Notice to Submit Plaintiff's MSJ for Decision
08-06-09 Filed: Substitution of Counsel (Atty Egan for Steven K. Walker)
08-07-09 Notice - NOTICE for Case 070301570 ID 12322574
MOTION FOR SUMMARY JUDGMEN is scheduled.
Date: 08/31/2009
Time: 09:00 a.m.
Location: Room 221
TOOELE COURTS COMPLEX
7 4 SOUTH 100 EAST
TOOELE, UT 84074
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Page 4

CASE NUMBER 070301570 Property Rights

Before Judge: STEPHEN L HENRIOD
)7-09 MOTION FOR SUMMARY JUDGMEN scheduled on August 31, 2009 at
09:00 AM m Room 221 with Judge HENRIOD.
M-09 Filed: Walker's Combined Mot^on and Memorandum to Strike
Summary Judgment Hearing or, Alternatively, to Reschedule
Filed oy: WALKER, STEVEN
>8-09 Filed: Memoranduiri in Opposition to Defendant's Motion to Strike
MSJ Hearing
$1-09 Filed: amended memorandum in opposition to defendant's motion
to strike MSJ hearing
51-09 Filed: affidavit of Gary Bunler concerning fees
$1-09 Minute Entry - Minutes for MOTION FOR SUMMARY JUDGMENT
Judge:
STEPHEN L HENRIOD
Clerk:
nancyw
PRESENT
Defendant(s): STEVEN WALKER
Plaintiff's Attorney(s): GARY A BUHLER
Audio
Tape Count: 9:25

HEARING
COUNT: 9:25
Mr. Egan is not present, he was told the hearing would not oe
continued if it was not stipulated to by opposing counsel. Mr. Egan
motion to strike or reschedule was not filed timely.
Mr. Buhler addresses Mr. Christensen and requests summary judgment
in the amount of $3,640.00.
Court orders summary judgment granted.
Mr. Walker objects to hearing today cue to his counsel not being
present and to fees being awaraed.
Mr. Buhler to prepare the order for the court.
3-09 Fee Account created
Total Due:
10.00
3-09 Fee Account created
Total Due:
2.00
3-09 AUDIO TAPE COPY
Payment Peceived:
10.00
Note: POSTAGE-COPIES, Mail Payment;
3-09 POSTAGE-COPIES
Payment Received:
2.00
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SeanN. F.gan (# 71<>1)
Parkside Touer Suiic l>5<)
215 South State Stive!
Salt I akeCit}. I lah K41 I ! -2 s 1 ^
lelcphone: (XOI) .363-51X1
facsimile: (XOl ) 363-5 1X-4
Attorney tor Defendant and I hirdPartv Plaintiff Steven K W alkcr

INTFIK THIRD .11 Dlf IAI DIS IRK I ( Ol R I IN A M ) FOR
TOOII.K COl M A . SI A l l . OF I IAH

BOI.INDi'R COMPANY. INC.. a I lah
corporation.

AFFIDAVIT OF ANDRKVV M.
W ADSWORTH, FSQ.

Plaintiff.
\.v

S U A IN K. WAI.KHR. an inJi\ idual:
Delendant.

i Ci\il No. ()7-o3() 157(1
I loiiorahle Stephen I I lenroid

SI I VI N K. WAI.KHR. an individual
(Oral Argument Requested)
Third-Pam Plaintiff.
j (Jur> Trial Demanded)
vs.
R I S S P U . CHRIS IPNSHN dba I INI 1 INI
1)1 VI.1 O P M I N f .
'hird-Parn Defendant.
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S T A N •"()! I I AH
ss.
( ()l \ i Y O i

SAL i I A K I

A N P R 1 W M , \ \ A D S W O R I i l . ! SO., being l i r s i d u h s w o r n , deposes and slates as f o l l o w s :
1.

I am an aUorne> d u l \ licensed lo practice in the Stale o f I tah. I was counsel for

Steven W a l k e r d u r i n g the times described herein and 1 h a \ e personal k n o w ledge o f the tacts sel forth
in this afildav it.
2.

I began m \ representation o f Sieve W a l k e r m this case in Januarv. 2009.

.v

In a p p r o x i m a t e ! ) the m i d d l e o f I ebruarx. 2009. p l a i n t i f f s " counsel and I began to

discuss the possibilitv o f settling this case.
4.

At the t i m e that M r . B u h l e r and I h c j a n discussing settlement. I understood that no

further action on the case w o u l d he taken pending our settlement d i s c u s s i o n .
>.•

i later discovered thai M r . B u h l e r had unilateral!) c a n c e l l e d a bench trial that had

been scheduled for M a r c h 1 8. 2 0 0 9 . i le did noi i n l o n n me that he was g o i n g to do this.
6.

The parties never reduced the settlement terms that were discussed to w r i t i n g .

I he

last c o m m u n i c a t i o n s c o n c e r n i n g settlement that I had were in late M a r c h or earl} A p r i l . 2 0 0 ) .

W-adsw<>rth AI'ildavit .u pd
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n

At no tune has Mr. Buhler told me that settlement discussions were over or that he

expected me to file an opposition to the summary judgment motion he had tiled in February.
>v

Mr. Buhler has not provided me with copies of his billing statements in connection

with the work he did tor Bohnder
S1GNHD under the pains and penalties o! perjury tins / • ' ^ " d a y oi August, 2009

ANDRHW M. WADSWORTH. hSQ.

STATE: OI LTAJI
CXHATYOFSALTLAKh

)

SUBSCRIBED AND SW( >RN to before me this J

[ d a > ^ A u g u s i , 2009.

£\_,\^^<.^

l

NOTARY PLBLK
M> Commission hxpires:
fi u <• •; SAtM-i c\
/ I-

Sf * "' ; - ! -

Residing ai:
;
Nouuy Puttie

,

CARRfEWlRKER

I

CommiMton#57t20t
My CorrwrtMton Exprw

I
»

Octtt*f3.201l
8 u t * of Utah

f
'

••» «n» «M» « • »

AM

U * >L <- '-'"H

V !"

<li

\0l

«w» « i

Wad^swor ih A f f i d a v i t . w p d
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Sean N. Egan (# 7191)
Parkside Tower - Suite 950
215 South State Street
Salt Lake City, Utah 84111-2319
Telephone: (801)363-5181
Facsimile: (801)363-5184
Attorney for Defendant and ThirdParty Plaintiff Steven K. Walker
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
TOOELE COUNTY, STATE OF UTAH
BOLINDER COMPANY, INC., a Utah
corporation,

)
)
)
)

Plaintiff,

AFFIDAVIT OF SEAN N. EGAN, ESQ.
IN SUPPORT OF MOTION FOR
RELIEF FROM SUMMARY
JUDGMENT ORDER

vs.
STEVEN K. WALKER, an individual;
Defendant.
STEVEN K. WALKER, an individual
Third-Party Plaintiff,
"V7C

]
]
) Civil No. 07-0301570
;) Honorable Stephen L. Henriod
;) (Oral Argument Requested)
^

Vo.

,

RUSSELL CHRISTENSEN dba FINELINE
DEVELOPMENT,
Third-Party Defendant.

)
)
'

0

STATE OF UTAH

)
: ss.
COUNTY OF SALT LAKE )
SEAN N. EGAN, ESQ., being first duly sworn, deposes and states as follows:
1.

I am counsel for defendant and third-party plaintiff Steven K. Walker in the above-

captioned matter. I became counsel on or about August 5,2009. Upon my agreement to take over
the matter, I filed and served a Notice of Substitution of Counsel with the Court.
2.

On August 14,2009,1 received noticefromWalker's prior counsel that a hearing on

plaintiffs Motion for Summary Judgment had been set for August 31, 2009. I was not consulted
about this date. I was not served with notice of this hearing from the Court. See Notice attached
hereto as Exhibit A.
3.

Upon receipt of this notice, I contacted the Clerk's Office and left a voice mail

message indicating that I would be out of town on August 31 on a long-planned family vacation and
requesting that the hearing be continued to a different date. I did not receive a return call from the
Clerk's Office.
4.

I attempted to contact the Clerk's Office within the next day or two after the 14th of

August in an attempt to reschedule the hearing but was unable to reach anyone. I then decided to
file a motion requesting that the hearing be stricken so that Walker could file an Opposition to
plaintiffs motion or, alternatively, that the hearing simply be rescheduled so as to accommodate my
schedule. I served this motion on plaintiffs counsel by first-class mail on August 19,2009.

SNEAffv'd.wpd
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5.

While on vacation, I learned from the Clerk's Office that the Court would not

continue the hearing unless counsel for plaintiff stipulated to a continuance. I then contacted Gary
A. Buhler, Esq. and left a voice mail message requesting a continuance. I gave him my cell phone
number. Mr. Buhler did not return my call. I subsequently learned that Mr. Buhler served an
Opposition to Walker's Motion to Strike or Reschedule on Walker's prior counsel on August 28,
2009. On August 29, he served an Amended Opposition by mail upon me.
6.

On August 29,2009,1 requested a continuance from Mr. Buhler in writing. I also

prepared a Stipulation for Continuance and an Order for Continuance and served them on Mr. Buhler
by facsimile. I also served third-party defendant Russell Christensen's counsel, Jaime Topham, Esq.
by facsimile and email. Ms. Topham shares an office with Mr. Buhler. I also forwarded these papers
to the Court. I received no response from Mr. Buhler. My facsimile machine log indicates that no
faxes were even attempted by Mr. Buhler over the weekend. A copy of the log is attached hereto as
Exhibit B.
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on

7.

In conversations with the Clerk's Office I requested that in the event the hearing could

not be continued that I be allowed to attend it telephonically so as to protect Mr. Walker's rights.
This request was denied.
SIGNED under the pains and penalties of perjury this 1«

day of September, 2009.

it.

By.
SEANN.EGAN,E;
STATE OF UTAH

)
: ss.
COUNTY OF SALT LAKE )

SUBSCRIBED AND SWORN to before me this //'

day of September, 2009.

n
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3RD DISTRICT COURT - TOOELE
TOOELE COUNTY, STATE OF UTAH
BOLINDER COMPANY INC,
Plaintiff,

NOTICE OF
MOTION FOR SUMMARY JUDGMEN

vs
STEVEN WALKER,

Case No: 070301570 PR
Judge:
STEPHEN L HENRIOD
Date:
August 7,2009

Defendant.

MOTION FOR SUMMARY JUDGMEN is scheduled.
Date: 08/31/2009
Time: OgjOG a.m.
Location: Room 221
TOOELE COURTS COMPLEX
74 SOUTH 100 EAST
TOOELE, UT 84 074
Before Judge: STEPHEN L HENRIOD

Date
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District Court Deputy Clerk
The court provides interpreters for criminal, protective order, and
stalking injunction cases. If you need an interpreter, please
notify the court: at (4 3b) 833-8QQQ five days before the hearing.
Individuals needing special accommodations (including auxiliary
communicative aids and services) should call Valerie Barrett at
three days prior to the hearing. For TTY service call Utah Relav
at 800-346-4128
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Case No: 070301570
Date:
Aug 07, 2009
CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 070301570 by the method and on the date
specified.
MAIL
MAIL
MAIL
CITY

GARY A 3UHLER PO BOX 229 GRANTSVILLE, UT 84029-0229
JAIME D TOPHAM 291 N RACE ST GRANTSVILLE UT 84029
ANDREW M WADS WORTH 331 SOUTH RIO GRANDE ST STE 302 SALT LAKE
UT 84101-1525
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Deputy Court Clerk
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HP Color LaserJet CM13UnfiMFP

Fax Activity Log
HP LASERJET FAX
8013635184
Aug-31-2009 10:07AM

Date

Time

Type

1/ 1/2000
1/ 1/2000
8/ 4/2009
8/ 6/2009
8/ 7/2009
8/10/2009
8/10/2009
8/11/2009
8/11/2009
8/12/2009
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8/17/2009
8/17/2009
8/18/2009
8/18/2009
8/18/2009
8/18/2009
8/19/2009
8/19/2009
8/19/2009
8/19/2009
8/19/2009
8/19/2009
8/20/2009
8/21/2009
8/24/2009
8/24/2009
8/26/2009
8/27/2009
8/28/2009
8/29/2009
8/29/2009
8/29/2009
8/29/2009
8/29/2009

12:01:26AM
12:02:02AM
4:35:43PM
3:03:22PM
4:25:30PM
9:00:47AM
2:57:36PM
8:05:00AM
10:59:27AM
12:44:44PM
10:49:56AM
4:24:13PM
9:38:55AM
3:24:24PM
2:30:09PM
2:38:15PM
11:03:47AM
2:44:13PM
7:16:43PM
7:20:05PM
11:39:23AM
11:53:45AM
12:12:35PM
1:52:17PM
2:34:09PM
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8:07:36AM
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3:36:18PM
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11:49:08AM
12:00:51PM
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Send
Send
Send
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Send
Recei ve
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Receive
Recei ve
Receive
Send
Receive
Receive
Send
Send
Recei ve
Receive
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Recei ve
Receive
Send
Send
Send
Receive
Receive
Receive
Send
Recei ve
Receive
Send
Receive
Recei ve
Send
Send
Send
Send
Send

Identification

Duration

Pages

Result

8015939393
14358846509
14358846509
14358846509
14358338058
14358338058

0:26
0:26
0:43
0:50
3:09
1:09
1:24
0:42
0:31
1:45
1:06
8:17
0:33
0:30
0:52
0:57
1:51
0:32
0:19
0:21
1:06
1:12
0:38
1:20
0:29
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1:26
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1:10
1:00
0:37
1:05
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l
l
2
2
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2
2
1
1
6
5
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1
3
1
3
1
3
1
1
1
2
3
3
2
4
5
3
2
7
3
1
6
9
0
9
8
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OK
OK
OK
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OK
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OK
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OK
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Sean N. Egan (# 7191)
Parkside Tower - Suite c)5()
215 South State Street
Salt Lake Cit>. Utah 84111-2319
Telephone: (801)363-5181
Facsimile: (801)363-5184
Attorney for Defendant and 1 hirdParty Plaintiff"Ste\en K. Walker

FILE:. , v

IN THE THIRD JUDICIAL DISTRICT COl'RT IN AND FOR
TOOELE C Ol NTY, STATE OF ITAH

BOLINDER COMPANY. INC.. a I tah
corporation.
Plaintiff.
\s.

WALKER'S COMBINED MOTION
AND MEMORANDUM TO STRIKE
SUMMARY JUDGMENT HEARING
OR, ALTERNATIVELY, TO
RESCHEDULE

STEVEN K. WALKER, an individual.
Defendant.

SThVhN K. WALKhR. an individual
Third-Part) Plaintiff.

Civil No. 07-0301570
Honorable Stephen L. Henroid
(Oral Argument Requested)

vs.
RUSSELL CHR1STENSEN dba HNEL1M.
DEVELOPMENT.

(.Jury Trial Demanded)

Third-Part) Defendant

Pursuant to I . R. Civ. P. 7 and 56. del endant and third-part) plaintiff Steve Walker
""Walker") respectful!) serves his Combined Mo1 ion and Memorandum to Strike the hearing on

plaintiffs Motion for Sumrnar) Judgment now set for August 31. 2009 or. alternate e h . to
reschedule the hearing. As grounds for this motion. Walker states as follows:
1.

This case is a collection action and speeifieall) in\ol\es the release of a lien on

propert) placed by Bolinder lor unpaid goods and sen ices as well as for attorne} \s fees. Walker has
paid all amounts owing except for attorne) \ lees. See Affidax it of Steve Walker at € 2. attached
hereto as Hxhibit 1.
2.

On December 1. 2008. this Court set the matter for bench trial to be held on

March 18. 2009. See Docket attached hereto as hxhibit 2.
3.

On Februar) 4. 2009. plaintiff filed a Motion for Summan Judgment.

4.

On March 10. 2009. plaintiff informed the Court, through counsel Gar\ A. Buhler.

that the ease had settled and requested that the bench trial he stricken. Plaintiff did this unilateral!)
and without consulting Walker's counsel. Walker rcasonablv beliex ed that no further action on the
case would be taken other than to draft the settlement papers. See Affidax it of Andrew Wadsworth.
hsq. at € 5. attached hereto as hxhibit 3 ("Wadsworth at *
5.

*•

The parties ne\er reduced the settlement terms that were discussed to writing. The

last communications concerning settlement were in late March or early April. 2009, Wadsworth at
« 6.
6.

On June 17.2009.451 Applegate Apartments. L\A\ an emit) to which Ste\e Walker

and third-part) defendant Russ Christensen belong, filed for lea\e to amend its Complaint in the
matter of 451 Appleuate Apartments. hhC \ . Russell Christensen. et a l . Case No. 08-0909910
(Third Judicial District. Salt hake Count) ).
Mtn-Memo Strike Hearing.v\pd

noi Q

7.

One of the allegations in the proposed Amended Complaint is that Can Buhler and

Russ Christensen have used the lien Bolinder placed on propertv owned by 451 to wrongfully
encumber that property as part of a wrongful scheme to injure 451 and Walker. See Proposed
Amended Complaint at€;* 12 - 13. 16 - 20. A copv of the proposed Amended Complaint is attached
hereto as Exhibit 4.
8.

On July 29, 2009. without prior notice to counsel. Buhler filed a Notice to Submit his

Motion for Summary Judgment.
9.

Prior counsel filed an ()bjection to the Notice to Submit. Plaintiff then filed a Second

Notice to Submit which contained the same Haws as the first notice.
10.

On August 5. 2009 the undersigned counsel filed his Notice of Appearance and

substituted in as new counsel for Walker.
1L

On August 7. 2009. this Court scheduled oral argument on plaintiffs motion.

12.

Walker respectfully requests that the Court strike the hearing on plaintiff s Summary

Judgment Motion and allow W;alker an opportunity to oppose the motion and take any other action
within its rights to pursue.
13.

In addition, new counsel is scheduled to be out of town on a long-planned family

vacation on August 31. 2009. Counsel returns on September 1. 2009. is available on numerous
occasions throughout September. 2009 and is prepared to attend a Summary Judgment hearing at the
Court's earliest convenience.

Mtn-Memo Strike Hearing, wpd

.>

WHIRHFORL. for the reasons set forth herein. Vv alker respectful 1\ requests that this Court
strike the hearing on plaintiffs Summarv Judgment Motion, allow W alker an opportunity to file an
Opposition Memorandum or. at the \er\ least, reschedule the hearing so that Walker's new counsel
mav attend.
RhSPhCIll LLYSl BM11 11 1) this 1^

da\ of August. 2009.

Sean \ . I gan
Attornex lor Defendant and Ihird-part\ Plaintiff
Steven k Walker
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the j f

da\ ol August. 2009. a true and correct cop\ of the

foregoing WALKER'S COMBINED MOTION AND MEMORANDUM TO STRIKE
SUMMARY JUDGMENT HEARING OR, ALTERNATIVELY, TO RESCHEDULE was
served upon the person named below at the address sei out below their name, either b\ mailing
postage prepaid, hand-deli ver>. federal Ixpress. or b\ telecopying to them, a true and correct cop\
of said document.
Gary A. Buhler, Esq.
291 North Race Street
P.O. Box 229
Grantsvilie. Utah 84029

—fT'.S. Mail

Jaime Topham, Esq.
291 North Race Street
Grantsville. Utah 84029

_ - H ' . S . Mail
| federal Express
] Iland-Deli\er\
| lelefacsimile
| Other:

|
|
|
|

Bv
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federal Express
Hand-Deliver}
telefacsimile
Other:

Li

Tab 11

Article 3. Standards of Professionalism and Civility
Rule 14-301. Standards of Professionalism and Civility.
Preamble
A lawyer's conduct should be characterized at all times by personal courtesy and
professional integrity in the fullest sense of those terms. In fulfilling a duty to
represent a client vigorously as lawyers, we must be mindful of our obligations to
the administration of justice, which is a truth-seeking process designed to resolve
human and societal problems in a rational, peaceful, and efficient manner. We must
remain committed to the rule of law as the foundation for a just and peaceful
society.
Conduct that may be characterized as uncivil, abrasive, abusive, hostile, or
obstructive impedes the fundamental goal of resolving disputes rationally,
peacefully, and efficiently. Such conduct tends to delay and often to deny justice.
Lawyers should exhibit courtesy, candor and cooperation in dealing with the public
and participating in the legal system. The following standards are designed to
encourage lawyers to meet their obligations to each other, to litigants and to the
system of justice, and thereby achieve the twin goals of civility and
professionalism, both of which are hallmarks of a learned profession dedicated to
public service.
We expect judges and lawyers will make mutual and firm commitments to these
standards. Adherence is expected as part of a commitment by all participants to
improve the administration of justice throughout Utah. We further expect lawyers
to educate their clients regarding these standards and judges to reinforce this
whenever clients are present in the courtroom by making it clear that such tactics
may hurt the client's case.
Although for ease of usage the term "court" is used throughout, these standards
should be followed by all judges and lawyers in all interactions with each other and
in any proceedings in Utah. Copies may be made available to clients to reinforce
our obligation to maintain and foster these standards. Nothing in these standards
supersedes or detracts from existing disciplinary codes or standards of conduct.
1. Lawyers shall advance the legitimate interests of their clients, without reflecting
any ill-will that clients may have for their adversaries, even if called upon to do so
by another. Instead, lawyers shall treat all other counsel, parties, judges, witnesses,
and other participants in all proceedings in a courteous and dignified manner.
2. Lawyers shall advise their clients that civility, courtesy, and fair dealing are
expected. They are tools for effective advocacy and not signs of weakness. Clients
have no right to demand that lawyers abuse anyone or engage in any offensive or
improper conduct.
3. Lawyers shall not, without an adequate factual basis, attribute to other counsel or
the court improper motives, purpose, or conduct. Lawyers should avoid hostile,

demeaning, or humiliating words in written and oral communications with
adversaries. Neither written submissions nor oral presentations should disparage
the integrity, intelligence, morals, ethics, or personal behavior of an adversary
unless such matters are directly relevant under controlling substantive law.
4. Lawyers shall never knowingly attribute to other counsel a position or claim that
counsel has not taken or seek to create such an unjustified inference or otherwise
seek to create a "record" that has not occurred.
5. Lawyers shall not lightly seek sanctions and will never seek sanctions against or
disqualification of another lawyer for any improper purpose.
6. Lawyers shall adhere to their express promises and agreements, oral or written,
and to all commitments reasonably implied by the circumstances or by local
custom.
7. When committing oral understandings to writing, lawyers shall do so accurately
and completely. They shall provide other counsel a copy for review, and never
include substantive matters upon which there has been no agreement, without
explicitly advising other counsel. As drafts are exchanged, lawyers shall bring to
the attention of other counsel changes from prior drafts.
8. When permitted or required by court rule or otherwise, lawyers shall draft orders
that accurately and completely reflect the court's ruling. Lawyers shall promptly
prepare and submit proposed orders to other counsel and attempt to reconcile any
differences before the proposed orders and any objections are presented to the
court.
9. Lawyers shall not hold out the potential of settlement for the purpose of
foreclosing discovery, delaying trial, or obtaining other unfair advantage, and
lawyers shall timely respond to any offer of settlement or inform opposing counsel
that a response has not been authorized by the client.
10. Lawyers shall make good faith efforts to resolve by stipulation undisputed
relevant matters, particularly when it is obvious such matters can be proven, unless
there is a sound advocacy basis for not doing so.
11. Lawyers shall avoid impermissible ex parte communications.
12. Lawyers shall not send the court or its staff correspondence between counsel,
unless such correspondence is relevant to an issue currently pending before the
court and the proper evidentiary foundations are met or as such correspondence is
specifically invited by the court.
13. Lawyers shall not knowingly file or serve motions, pleadings or other papers at
a time calculated to unfairly limit other counsel's opportunity to respond or to take
other unfair advantage of an opponent, or in a manner intended to take advantage
of another lawyer's unavailability.
14. Lawyers shall advise their clients that they reserve the right to determine
whether to grant accommodations to other counsel in all matters not directly

affecting the merits of the cause or prejudicing the client's rights, such as
extensions of time, continuances, adjournments, and admissions of facts. Lawyers
shall agree to reasonable requests for extension of time and waiver of procedural
formalities when doing so will not adversely affect their clients' legitimate rights.
Lawyers shall never request an extension of time solely for the purpose of delay or
to obtain a tactical advantage.
15. Lawyers shall endeavor to consult with other counsel so that depositions,
hearings, and conferences are scheduled at mutually convenient times. Lawyers
shall never request a scheduling change for tactical or unfair purpose. If a
scheduling change becomes necessary, lawyers shall notify other counsel and the
court immediately. If other counsel requires a scheduling change, lawyers shall
cooperate in making any reasonable adjustments.
16. Lawyers shall not cause the entry of a default without first notifying other
counsel whose identity is known, unless their clients' legitimate rights could be
adversely affected.
17. Lawyers shall not use or oppose discovery for the purpose of harassment or to
burden an opponent with increased litigation expense. Lawyers shall not object to
discovery or inappropriately assert a privilege for the purpose of withholding or
delaying the disclosure of relevant and non-protected information.
18. During depositions lawyers shall not attempt to obstruct the interrogator or
object to questions unless reasonably intended to preserve an objection or protect a
privilege for resolution by the court. "Speaking objections" designed to coach a
witness are impermissible. During depositions or conferences, lawyers shall engage
only in conduct that would be appropriate in the presence of a judge.
19. In responding to document requests and interrogatories, lawyers shall not
interpret them in an artificially restrictive manner so as to avoid disclosure of
relevant and non-protected documents or information, nor shall they produce
documents in a manner designed to obscure their source, create confusion, or hide
the existence of particular documents.
20. Lawyers shall not authorize or encourage their clients or anyone under their
direction or supervision to engage in conduct proscribed by these Standards.

0 9 C C T - ! p;i 12= OU

FILCD^fifcr

Sean N. Egan (# 7191)
Parkside Tower - Suite 950
215 South State Street
Salt Lake City, Utah 84111-2374
Telephone: (801)363-5181
Facsimile: (801)363-5184
Attorney for Defendant and ThirdParty Plaintiff Steven K. Walker

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
TOOELE COUNTY, STATE OF UTAH

BOLINDER COMPANY, INC., a Utah
corporation.
Plaintiff,

WALKER'S REPLY MEMORANDUM IN
SUPPORT OF HIS MOTION FOR
RELIEF FROM SUMMARY JUDGMENT

vs.
STEVEN K. WALKER, an individual;
Defendant.

Civil No. 07-0301570
Honorable Stephen L. Henriod

STEVEN K. WALKER, an individual
(Oral Argument Requested)
Third-Party Plaintiff,
(Jury Trial Demanded)
vs.
RUSSELL CHRISTENSEN dba FINELINE
DEVELOPMENT,
Third-Party Defendant.

Pursuant to U. R. Civ. P. 7 and 60(b), defendant and third-party plaintiff Steve K. Walker
("Walker") respectfully serves his Reply Memorandum in Support of his Motion for Relief from this

Court's Order of August 31, 2009 granting summary judgment to plaintiff Bolinder Company, Inc.
("Bolinder") and to third-party defendant Russell Christensen.
INTRODUCTORY STATEMENT
Bolinder has served a wildly immoderate Opposition that is overflowing with vitriol,
misstatements and irrelevancies. Significantly, Bolinder has failed to provide any support for any
of the claims it makes in its Opposition. Instead, its Opposition is replete with unsupported and
conclusory assertions, many of which have nothing whatsoever to do with the case at hand.
Moreover, Bolinder's disparagment of opposing counsel violates every rule and practice of civility
and decorum and should not be tolerated. At bottom, Bolinder has failed to raise a persuasive
defense to Walker's motion. Personal attacks and unsupported, incorrect or irrelevant factual
assertions do not qualify as appropriate responses. Walker's Motion for Relief should be granted.
A.

Bolinder's Opposition Contains Numerous Irrelevant and Inaccurate
Statements,

A review of Bolinder's arguments reveals numerous inaccuracies and irrelevancies that in
no way constitute valid objections to Walker's request for relief. For example, in paragraphs 1
through 5 of its Opposition, Bolinder refers to cases involving Walker and Russell Christensen
which Bolinder was not a party to and in which it has absolutely no interest at all. The procedural
history of these cases, even if it has been accurately recounted by Bolinder, has no bearing on the
issues raised by Walker in the instant motion.
In paragraph 6, Bolinder discusses a settlement between Walker and Russell Christensen
negotiated by Gary Buhler. Of course, Gary Buhler does not represent Russell Christensen in this
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2

case. He represents Bolinder. As Andrew M. Wadsworth, Esq. stated in his Affidavit, the settlement
negotiations were between Walker and Bolinder. Christensen, who is represented by Jaime Topham,
Esq., was not a part of these settlement discussions.1
Paragraphs 9 and 10 are directly disputed by the Affidavit testimony of Andrew Wadsworth
in Walker's Opening Memorandum. See Walker Affidavit at 1fl[ 3 - 4, attached to Walker's Opening
Memorandum at Exhibit 2. In paragraph 13, Bolinder ignores the fact that Sean N. Egan, Esq. filed
his Notice of Appearance for Walker on August 5,2009, before the summary judgment hearing was
noticed. Moreover, Mr. Egan did not receive notice of that hearing because it was not served upon
to him. Rather, prior counsel Andrew Wadsworth informed Mr. Egan of the hearing on August 14,
2009.
B*

Bolinder's Invective and Vitriol Are Improper.

When faced with facts that do not fit his narrative, Bolinder's counsel simply resorts to ad
hominen invective and vitriol. Thus, Walker's prior counsel is a called a bald-face liar (along with
Walker himself) and Walker's current counsel is dubbed someone who took on this case "knowing
that he cannot properly represent his new client." Opposition Memorandum at pp. 3 - 4 .
Instead of explaining why he was unwilling to agree to continuance to accommodate a
scheduling conflict of new counsel, as Rule 14-301 (15) of Standards of Professionalism and Civility

1

In addition, Christensen has not filed an Opposition to Walker's Motion. This silence is important because Christensen does not refute the fact that since he never filed a Notice to Submit to have his
motion for summary judgment submitted for decision, the motion was not properly before the Court on
August 31, 2009 and it should not have been decided.
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advises, Bolinder's counsel merely compounds his lack of civility by attacking both Walker and his
lawyers. This response violates Section 14-301(3) which states in pertinent part:
(3)

Lawyers shall not, without an adequate factual basis, attribute
to other counsel or the Court improper motives, purpose, or
conduct. Lawyers should avoid hostile, demeaning, or
humiliating words in written and oral communications
with adversaries. Neither written submissions nor oral
presentations should disparage the integrity, intelligence,
morals, ethics, or personal behavior of an adversary
unless such matters are directly relevant under
controlling substantive law,

(emphasis added).
Nor can any meritorious claim be discerned through all the vitriol. At bottom, these
unrefuted facts remain: Counsel for Walker was not consulted with respect to the selection of a date
for a hearing on Bolinder's Motion for Summary Judgment, counsel did not receive timely notice
of the hearing, and counsel was refused a continuance of this critical hearing to accommodate a
family vacation. No amount of recrimination or invective can camouflage this fact - or justify this
behavior. A summary judgment order against Walker under these circumstances should be vacated.
Moreover, because Christensen has not opposed Walker's motion, the summary judgment order he
received on August 31, 2009 should also be vacated.
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CONCLUSION
For the reasons set forth herein as well as in his Opening Memorandum, Walker respectfully
requests that this Court grant his motion under Rule 60(b) to vacate the Summary Judgment Order
entered by this Court on both Bolinder's and Christensen's Motions for Summary Judgment.
RESPECTFULLY SUBMITTED this ^eff

day of September, 2009.

Sean
Attorney for Deftyidant and Third-party
Plaintiff Steven K. Walker
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the O ^ clay of September, 2009, a true and correct copy of
the foregoing WALKER'S REPLY MEMORANDUM IN SUPPORT OF HIS MOTION FOR
RELIEF FROM SUMMARY JUDGMENT was served upon the person named below, at the
address set out below their name, either by mailing postage prepaid, hand-delivery, Federal Express,
or by telecopying to them, a true and correct copy of said document.
Gary A. Buhler, Esq.
291 North Race Street
P.O. Box 229
Grantsville, Utah 84029

<-^f U.S. Mail
]
]
]
]

Federal Express
Hand-Delivery
Telefacsimile
Other:

Jaime Topham, Esq.
291 North Race Street
Grantsville, Utah 84029

C/f
]
]
]
]

U.S. Mail
Federal Express
Hand-Delivery
Telefacsimile
Other:

By

Ltf^
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GARY A BUHLER PO BOX 229 GRANTSVILLE, UT 84029-0229
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